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Comment on Recent Cases 



Admiralty: Limitation of Liability — The appreciation of 
Justice Holmes of the danger that the Limitation of Liability Act 
may "be cut down from its intended effect by too easy a finding 
of privity or knowledge on the part of owners, as also by too 
liberal an attribution to them of contracts as personally theirs," 1 
has been followed in The Ice King. 2 The Second Circuit Court 
of Appeals in this case held that a warranty of seaworthiness 
implied at the inception of the voyage by the mere existence of 
the time charter of a tug was not to be extended to deprive the 
shipowner of the right to limit his liability for loss, due to a 
drunken pilot of the tug, occurring after the voyage has begun ; 
due care having been used by the shipowner in the selection of a 
competent crew. 

The Limitation of Liability Act 8 was enacted for the protec- 
tion of shipowners ; to induce the investment of capital ; and to 
place American shipping on an even footing of competition with 
ships of other nations. 4 The act was drawn in direct reference to 
the general rule prevailing on the Continent and the rules adopted 
are those of the general maritime law. 5 It has, however, been 
questioned whether Congress intended to go further than to re- 
lieve the owner of such liability as is peculiar to the ship. 6 It was 
early held that the limitation act did not cover contracts per- 
sonally made by the shipowner, 7 the theory being that it applied 
only to contracts made on behalf of the ship or her master with- 
out the intervention of the owner. 8 Hence, a personal contract 
was defined to be "a contract made by the person or corporation 



1 Capitol Transp. Co. v. Cambria Steel Co. (1919) 249 U. S. 334, 63 L. Ed. 
631, 39 Sup. Ct. Rep. 292. 

2 (Nov. 12, 1919) 261 Fed. 897 (C. C. A.). 

S U. S. Rev. Stat. 4281-4289; U. S. Comp. Stat. §§ 8020-8028; 6 Fed. Stat. 
Ann. (2d ed.) pp. 330 ff. 

♦Norwich Co. v. Wright (1871) 13 Wall. 104. 20 L. Ed. 585. 

s The City of Norwich (1886) 118 U. S. 468, 30 L. Ed. 134, 6 Sup. Ct. 
Rep. 1150. 

6 Great Lakes Towing Co. v. Mill Transp. Co. (1907) 155 Fed. 11, 16, 
83 C. C. A. 607, 22 L. R. A. (N. S.) 769; "The purpose of Congress was, as 
we think, to relieve the ship owner from the consequences of those extraord- 
inary risks which were imposed without limitation by the law of the 
admiralty as that law had been interpreted in this country .... the liabilities 
intended by this legislation were those peculiar to him as a shipowner and 
had been imputed to him because of his relation to the ship, and not those 
liabilities, whether for torts or from contracts, which spring from his own 
personal conduct or stipulations." 

T The Amos D. Carver (1888) 35 Fed. 665 (contract for supplies); 
McPhail v. Williams (1890) 41 Fed. 61 (repairs) ; Gokey v. Fort (1890) 44 
Fed. 364 ; note the authorities cited in this case indicating that this is also the 
rule of the general maritime law. 

8 The Amos D. Carver, supra, n. 7. 
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to be bound as distinguished from one imputed to such person or 
corporation" 9 — whatever this can be said to mean. 

Certain courts, however, have gone further and intimated that 
a warranty of seaworthiness implied by law on the making of a 
contract of affreightment was a personal contract and the ship- 
owner was liable thereon without power of limitation. 10 It is said 
that the reason for excepting personal contracts from the operation 
of the statute is because a breach thereof necessarily arises with the 
privity or knowledge of the owner. 11 The same argument has been 
applied to impute privity and knowledge to an owner for breach 
of an implied warranty of seaworthiness in that "all the elements 
of the cause of action are 'done, occasioned, or incurred' by him 
personally"; because "he personally gives the false assurance, he 
intends the warrantee to rely upon it, and the loss arises from the 
mistaken reliance, as he knows it will." 12 The cases in the Supreme 
Court, however, apparently affirming this doctrine, were cases involv- 
ing express warranties. 13 

The logical result is that in transacting a common incident of 
his business, namely, signing a charter party, a shipowner estops 
himself from claiming the benefits of the limitation act. "This is 
equivalent to holding that every shipowner who signs a charter 
party is conclusively presumed to be privy and knowing to every 
detail of his vessel's construction, equipment or apparatus which 
may effect seaworthiness." 14 In this respect it would seem that the 
courts have not given the shipowner the full protection intended by 
the statute. 

Privity and knowledge of the unseaworthiness of a vessel have 
been imputed to an owner, who in fact did not know, but neglected 
to inform himself of, the actual condition of the ship. 15 The actual 
knowledge of an agent may be imputed to a corporation ship- 
owner. 18 It is carrying the doctrine of imputed knowledge alto- 
gether too far, however, when an otherwise innocent shipowner is 



» Benner Line v. Pendleton (1914) 217 Fed. 497, 507, 133 C. C. A. 349. 

10 Great Lakes Towing Co. v. Mill Transp. Co., supra, n. 6 (contract 
strictly one for salvage services) ; The Loyal (1913) 204 Fed. 930, 123 C. C. 
A. 252 (carriage of goods by lighter). 

11 Hough, J., in The Julia Luckenback (1916) 235 Fed. 388, 394. 
" The Soerstad (1919) 257 Fed. 130. 

" Pendleton v. Benner Line (1918) 246 U. S. 353, 62 L. Ed. 770, 38 Sup. 

Ct. Rep. 330. The circuit court of appeals said (217 Fed. 497, 507) : " this 

is a case where the managing owner of a vessel personally negotiated and 
signed the contract, charter party, which contained a provision that the 
vessel should be 'tight, staunch, strong, and in every way fitted' for the 
voyage"; Luckenback v. McCahan Sugar Co. (1918) 248 U. S. 139, 63 L. 
Ed. 170, 39 Sup. Ct. Rep. 53, 1 A. L. R. 1522 (vessel "being, on her delivery, 
tight, staunch and strong, owners will maintain her in thoroughly efficient 
state in hull and machinery," etc.) 

14 Hough, J., in The Julia Luckenback, supra, n. 11, at p. 395. 

"The Republic (1894) 61 Fed. 109, 9 C. C. A. 386. 

i« In re Jeremiah Smith & Sons (1911) 193 Fed. 395, 113 C. C. A. 391; 
Parsons' v. Empire Transp. Co. (1901) 111 Fed. 202, 49 C. C. A. 302. 
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deprived of his rights under the statute merely because he has 
placed his signature on a customary shipping document. To hold 
that the implied contract that a vessel is seaworthy attached to an 
express contract of carriage is "just as much the personal contract 
of the vessel-owner as the express contract itself" — that it is 
"precisely as if written in the contract," 17 is to confuse the distinc- 
tion between contractual obligations which the shipowner assumes 
himself by entering into them and those which are imputed to him 
for the acts of others on account of his ownership of the vessel. 
These latter were certainly intended to be subject to the Limitation 
of Liability Act.18. 

While the principal case really involved a contract of towage, 
the rule adopted would seem to be sound and ought to be extended. 
The Limitation of Liability Act should be liberally construed in the 
interests of the shipowners. 19 G. H. 



Admiralty: Johnson Amendment to Saving Clause — The 
Supreme Court of the United States, in Knickerbocker Ice Com- 
pany v. Stewart, 1 has just refused to allow a stevedore's estate to 
recover compensation under the Workmen's Compensation Law 
of New York for his death on shipboard. The same result had 
previously been reached by the Supreme Court of California in 
Sudden & Christenson v. Industrial Accident Commission, 2 as to our 
own Compensation Act. Both cases make ineffective the so-called 
Johnson Amendment, which added to the saving clause of these 
sections of the Judicial Code vesting admiralty and maritime 
jurisdiction in the inferior Federal courts the words: "[saving] to 
claimants the rights and remedies under the Workmen's Compen- 
sation Law of any State." 3 The result would seem to be that no 
seaman, stevedore, or other person who receives an injury at a 
locality within admiralty and maritime jurisdiction can obtain 
from his employer any compensation under state workmen's com- 
pensation acts. Since there is as yet no Federal act covering his 
case, his only remedy is in an action of tort to be decided accord- 
ing to the existing Federal maritime law, which as to seamen 
allows only "cure, care and maintenance" except in unusual cir- 



17 The Loval, supra, n. 10. 

is The Coiima (1897) 82 Fed. 665, 679: "The object of this statute, how- 
ever, was to abridge the liability of shipowners arising out of a merely con- 
structive privity with their agent's acts ...."; The Annie Faxon (1896) 75 
Fed. 312. 21 C. C. A. 366; The Pere Marquette 18 (1913) 203 Fed. 127, 131; 
La Bourgogne (1907) 210 U. S. 95, 52 L. Ed. 973, 28 Sup. Ct. Rep. 664. 

19 La Bourgogne, supra, n. 18 ; Providence & N. Y. Steamship Co. v. Hill 
Mfg. Co. (1883) 109 U. S. 578, 27 L. Ed. 1038, 3 Sup. Ct. Rep. 379 and 617. 

1 The Recorder, San Francisco, June 9, 1920 ; Holmes, Pitney, Clarke, 
Brandeis, J. J., dissenting. 

2 (Mar. 13, 1920) 59 Cal. Dec. 310. 

3 Act Oct. 6, 1918, c. 97, 40 Stats, at L. 395, amending Judicial Code. §§ 
24, 256. 



